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Court of Appeals of Maryland. 
HENRY JANES v. EDWARD F. JENKINS. 

The owner of two adjoining lots, which may be designated as the East and 
West lots, leased the former for the renewable term of ninety-nine years, at a 
certain yearly rent, and in the lease covenanted that the lessee should have the 
right and privilege to make openings and place lights in the wall which he con- 
templated erecting on the western line of the property leased. The wall was 
erected and openings were made and lights placed therein, which overlooked the 
West lot. Subsequently the lessor conveyed the reversion in the East lot and 
premises to the lessee thereof, in fee, and by this deed were granted with the lot 
all buildings and improvements thereon erected, " and all and every the rights, 
alleys, ways, waters, privileges, appurtenances, and advantages to the same belonging, 
or in anywise appertaining." Afterward the owner of the West lot conveyed, the 
same, in fee, to a third party, the deed containing a covenant of special warranty. 
On an action brought by the vendee of the West lot against the vendor for an 
alleged breach of the covenant of special warranty, it was Held: 

1st. That the conveyance to the vendee of the East lot, passed the full right to 
the free use and enjoyment of the lights in the wall as they then existed, as an 
incident and appurtenance to the land conveyed ; and that such right as appurte- 
nant to the premises will pass therewith to all successive owners of the property. 

2d. That the vendee of the West lot took it with the servitude annexed for the 
benefit of the East lot, and the existence of this servitude, and the enjoyment 
thereof by the owner of the East lot, constituted no breach of the covenant of 
special warranty. 

Whenever an owner has created and annexed peculiar qualities and incidents 
to different parts of his estate (and it matters not whether it be done by himself, 
or his tenant by his authority), so that one portion of his land becomes visibly 
dependent upon another for the supply or escape of water, or the supply of light 
and air, or for means of access, or for beneficial use and occupation, and he grants 
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the part to which such incidents are annexed, those incidents thus plainly attached 
to the part granted, and to which another part is made servient, will pass to the 
grantee as accessorial to the beneficial use and enjoyment of the land. 

Appeal from the Circuit Court for Baltimore County. The 
facts are stated in the opinion of the Court. 

Arthur Geo. Brown and Geo. Wm. Brown, for the appellant. 
Arthur W. Machen, for the appellee. 

The opinion of the court was delivered by 

Alvey, J. — The questions in this case arise upon a demurrer 
to the declaration of the plaintiff below, who is the appellant in 
this court. The action was one of covenant, brought on a sup- 
posed breach of a covenant of special warranty, contained in a 
deed from the appellee to the appellant, dated the 29th of April 
1867, for a house and lot on Monument street, in the city of 
Baltimore. 

It is shown by the declaration, that the appellee was owner in 
fee of two adjoining lots, which may be designated as East and 
West lots, fronting on the south side of Monument street, and 
that, on the 4th of May 1860, he leased the East lot to Joseph 
W. Jenkins, for the renewable term of ninety-nine years, at the 
clear yearly rent of $486 ; and in which lease was a covenant 
that the lessee should have the right and privilege to make open- 
ings and place lights in the wall which he contemplated erecting 
on the western line of the property leased ; such lights to be at 
least five feet above any floor over which they might be opened. 
The wall was erected, and, in pursuance of the privilege granted, 
openings were made and lights placed therein, which overlooked 
the West lot that was subsequently conveyed to the appellant. 

After the erection of the wall, and placing therein the windows, 
the appellee, by deed of the 29th of April 1863, conveyed the 
reversion in the East lot and premises to Joseph W. Jenkins, in 
fee, for the consideration of $8100, and all rent then in arrear. 
By this deed, were granted with the lot all buildings and improve- 
ments thereon erected, made, or being, "and all and every the 
rights, alleys, ways, waters, privileges, appurtenances, and advan- 
tages to the same belonging, or in anywise appertaining." 

The covenant of special warranty contained in the deed of the 
29th of April 1867, to the appellant, for the West lot, is to the 
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effect that the appellee shall for ever warrant and defend the pro- 
perty, conveyed to the appellant, against the claims and demands 
of the grantor, and all persons claiming by, through, or under 
him. The breach alleged, is the existence of the windows in the 
wall erected on the western line of the East lot, overlooking the 
West lot conveyed to the appellant, " whereby and in consequence 
whereof the said plaintiff has been molested and hindered in, and 
excluded from, the free and unobstructed use, possession, occupa- 
tion, and enjoyment of the said property conveyed to him as 
aforesaid, and said plaintiff, in consequence of the premises, has 
likewise been, upon notice from said Joseph W. Jenkins, hindered 
and prevented from building up to or near to the easternmost line 
of his said property, and has also been prevented from selling or 
disposing of the same for its proper value, in consequence of said 
easement and encumbrance thereon." 

Upon these allegations, being admitted by the demurrer, two 
questions are presented : First, what passed to Joseph W. Jenkins, 
the grantee of the Eastern lot and premises ; and, secondly, if 
the owner of that lot be entitled to the enjoyment of the lights 
placed in the wall on the western boundary thereof, does the 
covenant of special warranty afford the appellant, the owner of 
the Western lot, a remedy in damages for the existence of such 
an easement in his premises ? 

1. As to the first of these questions, it must be observed that 
the lights were placed in the wall at a time when the appellee was 
owner of the reversion in the lot, and that it was done by his 
express authority and agreement" for a consideration. He could 
not, therefore, during the continuance of the lease, and as owner 
of the adjoining lot, interfere with or prevent the full and free 
enjoyment of the easement thus created. But, by the subsequent 
conveyance of the reversion, whereby the leasehold estate was 
merged, did the right to this easement, or quasi easement, cease 
to exist ? The lights were then in existence, and were used and 
enjoyed as appurtenant to the Eastern lot, and had been placed in 
the wall by the authority and under the grant of the appellant, 
while he was owner of the reversion ; this is not different, in 
principle, from the cases of the owner of two adjoining heritages, 
selling one, or of the owner of an entire heritage, selling and 
granting part ; in which the law would seem to be well settled, 
that by the grant of the adjoining heritage, or part of an entire 
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heritage, there will pass to the grantee all such continuous and 
apparent easements as may be, at the time of the grant, in use 
for the beneficial enjoyment of the parcel granted ; and this by 
implication, unless words are used in the grant, manifesting an 
intent to exclude them. Whenever, therefore, an owner has 
created and annexed peculiar qualities and incidents to different 
parts of his estate (and it matters not whether it be done by him- 
self, or his tenant by his authority), so that one portion of his 
land becomes visibly dependent upon another for the supply or 
escape of water, or the supply of light and air, or for means of 
access, or for beneficial use and occupation, and he grants the 
part to which such incidents are annexed, those incidents thus 
plainly attached to the part granted, and to which another part 
is made servient, will pass to the grantee, as accessorial to the 
beneficial use and enjoyment of the land : Addison on Torts 80, 
81 ; Ewart v. Cochrane, 7 Jur. N. S. 925 ; Pyer v. Carter, 1 H. 
& N. 916 ; Hall v. Lund, 1 H. & Colt. 676. And so the law is 
explicitly announced, upon full review of the authorities, both 
English and American, by the Court of Appeals of New York, 
in the case of Lampman v. Milks, 21 N. Y. 505 ; it being there 
decided, that wherever the owner of land has, by any artificial 
arrangement, created an advantage or incident for the benefit of 
one portion, to the burdening of the other, upon a severance of 
the ownership, the holders of the two portions take them respec- 
tively charged with the servitude and entitled to the benefit openly 
and visibly attached at the time of the conveyance of the portion 
first granted. See also the casfe of United States v. Appleton, 1 
Sumner 492, where the same principle is fully recognised and 
adopted by Judge Story. 

Mr. Addison, in his very admirable work on the Law of Torts 
90, has stated the law on this subject with great clearness and 
precision. He says : " If the owner of a house and the surround- 
ing land sells the house without the land, a free passage for so 
much light and air as may be reasonably necessary for the bene- 
ficial occupation and enjoyment of the house is impliedly granted 
by the vendor across his own adjoining unsold land, unless the 
privilege is excluded by the express terms of the conveyance. 
The vendor, therefore, cannot build on his own adjoining land so 
as to obstruct the access of light and air to the windows of the 
house. Having granted the house, he can do no act in derogation 
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of his own grant. And if he sells and conveys the house to one 
man, and the adjoining land to another, the purchaser of the ad- 
joining land cannot build so as to darken or obstruct the windows 
of the house, although such adjoining land mav have been de- 
scribed as building-land, and the intention to bund thereon may 
have been known to the purchaser at the time he purchased it." 
The author refers to the cases of Palmer v. Fletcher, 1 Lev. 122 ; 
Oanham v. Fisk, 2 Or. & J. 128, and Swansborough v. Coventry, 
9 Bingham 305 ; to which he might have added the cases of Nicho- 
las v. Chamberlain, Cro. Jac. 121 ; Bobbins v. Barnes, Hob. 131, 
and Cox v. Matthews, 1 Ventr. 237, as fully sustaining the prin- 
ciple stated by him. 

And so, "where the shell of an unfinished house was sold," 
continues the same author, "with openings in the wall for the 
insertion of windows and doors, it was held that the vendor could 
not, after the sale and conveyance of the unfinished structure, 
build on his own adjoining land, so as to obstruct the access of 
light and air to the spaces left for windows, or place obstacles in 
the way of the exercise of a right of way to the apertures in- 
tended for doors. And when two separate purchasers buy two 
unfinished houses from the same vendor, and at the time of the 
purchase the spaces for windows and doors are marked out, this 
is a sufficient indication to the purchasers of the rights they are 
respectively to enjoy ; so that they cannot subsequently interfere 
with each other's enjoyment of the windows and doors as marked 
out and impliedly agreed upon at the time of the sale." Comp- 
ton v. Bichards, 1 Price 27 ; Gla've v. Harding, 27 Law J. Exch. 
286. 

In the case of Ewart v. Cochrane, 7 Jur., N. S. 925, in the 
House of Lords, where an owner of two adjoining properties con- 
veyed them to different persons, and one of the properties had 
enjoyed for a considerable time the privilege of a certain drain 
into the other, and the drain having been stopped by the owner 
of the premises receiving the drainings, Ld. Chancellor Campbell, 
in delivering the leading opinion, said, " I consider the law of 
Scotland, as well as the law of England, to be, that when two 
properties are possessed by the same owner, and there has been 
a severance made of part from the other, anything which was 
used, and was necessary for the comfortable enjoyment of that 
part of the property which is granted, shall be considered to follow 
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from the grant if there be the usual words in the conveyance. I 
do not know whether the usual words are essentially necessary, 
but where there are the usual words I cannot doubt that that is 
the law ;" and he refers to the case of Pyer v. Garter, 1H.&H. 
916. 

In the case before us the grant not only contained the usual 
words, but was explicit in granting the lot with all the rights, 
privileges, appurtenances, and advantages thereto belonging, or in 
anywise appertaining. It is clear, however, upon the authorities, 
that no special terms in the conveyance are necessary, but, as was 
said by the court in Robbing v. Barnes, Hob. 131, the premises 
" must be taken as they were at the time of the conveyance." See, 
also, Thayer v. Payne, 2 Cush. 327. 

The principle here asserted is well founded in the common law, 
and has been recognised and impliedly approved by this Court in 
, the case of Cherry v. Stein, 11 Md. 1. In that case the English 
doctrine in regard to ancient lights was rejected as being inappli- 
cable here, because if adopted it would greatly interfere with and 
impede the rapid changes and improvements constantly going on 
in our cities and villages. That doctrine, however, while founded 
in the presumption of grant, is evidenced and established by use 
and time only. But not so in the case of a common proprietor 
conveying two adjoining tenements to different persons, and the 
first granted tenement is at the time in the full enjoyment of win- 
dows overlooking the other. In such case the question is what 
passed by the grant or conveyance ? The grantor being the owner 
of both tenements, could, for the" benefit of the tenement granted, 
fix upon his remaining tenement any servitude he thought proper. 
That being so, the relative rights and incidents of the two tene- 
ments must be taken as fixed at the time of severance by the first 
grant ; and, unless restrictive words are used, each will retain, as 
between the two, all such incidents and easements as are then 
openly and visibly attached to and used by it. And there is no 
exception to this rule in regard to light and air ; though the right 
to light and air thus acquired is founded, as we have observed, in 
very different principles from those upon which the rejected doc- 
trine of ancient lights is founded. The distinction is most obvious. 

We think, therefore, that it is plain, the conveyance to Joseph 
W. Jenkins passed the full right to the free use and enjoyment of 
th'e lights in the wall as they then existed, as an incident and ap 



30 JANES v. JENKINS. 

purtenance to the land conveyed ; and as appurtenant to the pre- 
mises such right will pass therewith to all successive owners of the 
property. And as the grantor, after the conveyance, could not him- 
self lawfully hinder or obstruct the light and air from those windows, 
and thus derogate from the grant, it is clear he could not transfer 
to the appellant any right to do so, and, consequently, the latter 
took the Western lot with the servitude annexed for the benefit of 
the Eastern lot : Story v. Odin, 12 Mass. 157. 

2. Then, as to the second question, whether the existence of 
this servitude or burthen upon the property sold to the appellant, 
and the enjoyment thereof by the owner of the Eastern lot, con- 
stitute a breach of the covenant of special warranty ? This 
depends upon the apparent and ostensible condition of the property 
at the time of sale. And as the wall had been erected, and the 
lights therein were plainly to be seen when the appellant purchased 
the property overlooked by them, it is but rational to conclude 
that he contracted with reference to that condition of the property, 
and that the price was regulated accordingly. The parties, in 
the absence of anything to the contrary, are presumed to have 
contracted with reference to the then state and condition of the 
property ; and if an easement to which it is subject be open and 
visible, and of a continuous character, the purchaser is supposed 
to have been willing to take the property, as it was at the time, 
subject to such burthen. That being so, the covenants in the 
deed must likewise be construed with reference to the condition 
of the property at the time of conveyance. The grantor, by his' 
covenant, warranted the premises as they were, and by no means 
intended to warrant against an existing easement, which was open 
and visible to the appellant, and over which the former had no 
power or control whatever. To construe the covenant to embrace 
such subject would most likely defeat the understanding and inten- 
tion of the parties ; certainly of the grantor : Washburn on Ease- 
ments 68. 

In the case of Patterson v. Arthur, 9 Watts 154, the question 
was whether an existing highway was an encumbrance, within the 
meaning of the covenant against encumbrances on the land sold, 
and the court said, " if there be a public road or highway, open 
and in use upon it (the land sold),he (the purchaser) must be taken 
to have seen it, and to have fixed, in his own mind, the price that 
he was willing to give for the land, with a reference to the road, 
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either making the price less or more as he considered the road to 
be injurious or advantageous to the occupation and enjoyment of 
the land ;" and it was considered that the covenant did not em- 
brace such an encumbrance. So we think here, the covenant of 
special warranty in the deed from the appellee to the appellant, 
does not embrace the easement complained of. The judgment of 
the Court below will therefore be affirmed. 



We venture to express a doubt wheth- 
er the ruling of the court upon the sec- 
ond point in the foregoing cn«e, can be 
supported upon principle. 

As a general rule, the existence of 
easements on the land conveyed is a 
breach of a covenant against encum- 
brances. 

" The covenant is broken by the ex- 
istence of such easements as a paramount 
right to dam up and use the water of a 
stream running through the land con- 
veyed, or of a right of way to a spring 
upon it, or to clean an artificial water- 
course, or to cut timber, or to erect a 
party-wall, and the like :" Eawle on 
Covenants for Title 1 1 3, citing Morgan 
v. Smith, 11 Ills. 199; Ginn v. Han- 
cock, 31 Me. 42 ; Fitch v. Seymour, 9 
Met. 466 ; Ballard v. Ballard Vale Co., 
5 Gray 458 ; Mitchell v. Warner, 5 
Conn. 497 ; Harlow v. Thomas, 15 Pick. 
68 ; Prescott v. Williams, 5 Met. 433 ; 
Cathcart v. Bowman, 5 Barr 319. 

The reasoning on which these cases 
were decided would include also an 
easement of ancient lights, and the only 
reason why such a case is not to be found 
in illustration of the rule, is that the 
doctrine of ancient lights has been gen- 
erally held to be inapplicable to this 
country : Washburn on Easements 498, 
et seq. 

In the principal case the court say 
that the question whether or not the ex- 
istence of this servitude on the land 
conveyed was a breach of the covenant 
of warranty, " depends upon the appar- 
ent and ostensible condition of the pro- 
perty at the time of sale. And as the 
wall had been erected, and the lights 



therein were plainly to be seen when 
the appellant purchased the property 
overlooked by them, it is but rational to 
conclude that he contracted with refer- 
ence to that condition of the property, 
and that the price was regulated accord- 
ingly. The parties, in the absence of 
anything to the contrary, are presumed 
to have contracted with reference to the 
then state and condition of the property ; 
and if an easement to which it is sub- 
ject be open and visible, and of a con- 
tinuous character, the purchaser is sup- 
posed to have been willing to take the 
property, as it was at the time, subject 
to such burthen. That being so, the 
covenants in the deed must likewise be 
construed with reference to the condition 
of the property at the time of convey- 
ance. The grantor, by his covenant, 
warranted the premises as they were, 
and by no means intended to warrant 
against an existing easement, which was 
open and visible to the appellant, and 
over which the former had no powes or 
control whatever." 

Now was this an " existing easement 
which was open and visible to the ap- 
pellant?" Certainly not, unless the 
mere fact of an open window looking 
over my land is an open and visible 
claim to an easement to have such win 
dow continue ; unless it is in itself 
notice of an easement whose extent I 
am bound to ascertain at my peril. By 
the English doctrine as to ancient lights 
a purchaser is put to this inquiry, but 
the doctrine of ancient lights not being 
in force in Maryland, had not the pur- 
chaser a right to rely on the general 
presumption that th« open window would 
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not prevent his building np a blank wall would have existed ; to hold that it had 
against it i The easement here was not an " open and visible" existence in this 
by virtue of a general rnle as to win- case is therefore to hold that a purchaser 
dows and light, but of the exceptional must take notice at his peril of facts in 
circumstance that the grantor of the the chain of title not only to his own 
appellant had been also the grantor of but to his neighbors' land, 
the adjoining landowner, and that the We venture to suggest that on pre- 
dominant and servient tenements had ciple it should have been held that as to 
formerly been parts of one property, this purchaser this was a secret or latent 
If the two tenements had always been easement and its existence was a breach 
distinct and the title in different per- of the grantor's covenant, 
sons there is no claim that an easement J. X. M. 



Supreme Court of Kansas. 

UNION PACIFIC KAILWAY COMPANY v. LLOYD NICHOLS. 

The United States Express Company had the use of a portion of the baggage 
car on a passenger train of the Union Pacific Railway Company, Eastern Divi- 
sion, and their travelling agents, called express messengers, were allowed to ride 
on this car without paying fare. Other passengers were excluded therefrom. 

The plaintiff by an arrangement with the express messenger and a local agent 
of the express company at the state line, went into this car for the purpose of 
learning the route so that he might take the express messenger's place in his 
absence. The plaintiff was introduced to the conductor by the express messenger, 
as an express messenger learning the route, and afterwards he acted as such, 
assisting the regular express messenger along the route. The conductor allowed 
him to ride in the baggage car without paying any fare. There was plenty of 
room in the passenger cars for him. He was not in fact an express messenger, 
nor was he in the employ of the express company in any manner whatever ; the 
express messenger and the agent at the state line not having any authority to 
employ him in any capacity. The baggage car was turned over and the plaintiff 
injured. Held, in an action by the plaintiff against the railway company, for 
damages for such injuries, that the plaintiff was not a passenger, nor entitled to 
the rights of a passenger. 

This was an action by Nichols to recover for injuries alleged 
to have been committed by the railway company. The peti- 
tion of the plaintiff set forth that there was a contract between 
the parties ; that the defendant undertook to carry the plaintiff 
as a passenger in a car used among other things for that purpose, 
from the state line near Kansas City to and beyond Monument 
Station, for a certain hire and reward, and that while so carrying 
the said plaintiff the said injuries were caused through the negli- 
gence of the agents and servants of the defendant. 

The facts are stated in the opinion of the court. 



